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Over the last several years, especially given recent events, there has been a trend among investors towards
funds and investment strategies focused on environmental, social or governance (ESG) criteria. Younger and
socially conscious investors, in particular, are looking to choose investments based on the sustainability and
social impact.
Though plan sponsors have not yet widely added such funds, most have been evaluating and considering the
addition in the near future. The current ESG climate and pressure from plan participants has only
accelerated the process. Employers have also realized that the addition of these funds could lead to
employees having a more favorable view of their employer and help promote a desired culture.
In light of this upward trend, the Department of Labor (DOL) issued a proposed rule on June 23, 2020 which
had the potential to create a significant roadblock for ERISA retirement plans wishing to add fund choices
based on ESG principles.
After receiving thousands of comments and submissions to the proposed rule (where a good portion were in
the opposition), a final rule titled “Financial Factors in Selecting Plan Investments” was published on October
30, 2020. The DOL took the comments into consideration and though there were significant modifications,
the final rule may still result in a chilling effect on the offering of ESG‐themed fund options overall.
The final rule is effective on January 12, 2021 (60 days after being published in the federal register).
Impacted plans will have until April 30, 2022 to make any changes necessary to comply with the final rule.

Background
 To protect plan participants, Title I of ERISA imposes stringent investment duties on fiduciaries tasked with
selecting investment options for covered plans such as 401(k)s, qualified pensions, etc. These duties include
a requirement that fiduciaries act solely in the interest of the plan’s participants and beneficiaries, and for
the exclusive purpose of providing benefits to those individuals and defraying reasonable expenses of
administering the plan.
 When making decisions on investments and investment courses of action, plan fiduciaries must focus solely
on the plan's financial returns. It has often been understood that this standard requires giving priority to a
fund that is financially more beneficial rather than an available alternative, regardless of the investment
category.
 Trying to determine how ESG funds fit into this evaluation process by the plan sponsor has been
complicated. Over the years there has been varying guidance, often dependent upon whether the then‐
current administration was Republican or Democrat. Generally, most interpreted the rule to say that ESG
funds were not necessarily incompatible with ERISA fiduciary obligations and that such ESG factors could, at
the very least, be used as a tie‐breaker between two comparably performing funds with comparable risk.
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Final Rule
 This rule comes from a concern on the part of the DOL that the increasing attraction and trend toward ESG
factors may be resulting in plan fiduciaries putting less emphasis on fund performance, fund risk, and fund
expense when choosing funds and instead focusing on elements of the fund on the basis of benefits and
goals unrelated to financial performance.
 The DOL wants to make it clear that ERISA covered retirement plans cannot be used to further social goals
or policy objectives and that it is unacceptable for a fiduciary to potentially sacrifice return and increase risk
to promote what may be seen as a non‐economic (political or social) end. The goal is to redirect fiduciaries
back to utilizing financial factors as the ultimate priority when selecting a fund and eliminate any confusion
they might have from previous guidance as to their responsibility when it comes to considering non‐
pecuniary (including ESG) factors.
 The new rule elaborates the core principles of the investment duties regulation under ERISA and essentially
requires plan sponsors to choose funds based primarily upon pecuniary considerations. A pecuniary
consideration is one that is expected to have a material effect on the risk and/or return of an investment
based on appropriate investment horizons consistent with the plan’s investment objectives and the funding
policy.
 In the proposed rule, ESG‐themed funds were not technically forbidden, but the bar was significantly raised.
Mainly due to the great deal of opposition toward the proposed rule, the final rule makes some key
changes, lowering that bar somewhat from what was originally proposed. The DOL ultimately removed all
ESG‐specific terminology from the text of the final rule. Instead, they chose to use the terms pecuniary
factors and non‐pecuniary factors. However, the preamble to the final rule does specifically discuss ESG
factors and how the final rule would apply to them.
 The components of the final rule are as follows:
o The duty of prudence and loyalty requirements under ERISA prohibit fiduciaries from subordinating the
interests of plan participants and beneficiaries for the purpose of non‐financial objectives. It will be
unlawful for a fiduciary to sacrifice return or accept additional risk to promote a public policy, political,
or any other non‐financial goal.
o Comparison of any investment or investment course of action to other investments or investment
courses of action must be done primarily on the basis of pecuniary factors which should “appropriately
reflect a prudent assessment of its impact on risk and return.” The final rule replaced the listed
requirements of the level of diversification, degree of liquidity, and potential risk and return with this
general language. However, risk and return should still be evaluated based upon objective criteria that
includes benchmarks, expense ratios, fund size, long‐term investment returns, volatility measures,
investment manager tenure, and mix of asset types.
o ESG factors can be a valid financial consideration, but only if they present economic risks or
opportunities under generally accepted investment theories. Where ESG factors are determined to be a
valid financial consideration, they cannot be disproportionality weighted. The preamble provided a few
examples of where an ESG factor could be considered pecuniary, including a company’s improper
disposal of hazardous waste and poor corporate governance.
o The proposed rule included language requiring plans to consider other available investments to meet
their prudence and loyalty duties under ERISA in advancing the purposes of the plan. In response to
comments, the final rule clarifies that, in comparing investment alternatives, plans need not "scour the
market." Instead, they need only compare "reasonably available" alternatives.
o The proposed rule explained that non‐financial elements would still be allowed as a secondary factor in
the fund decision process (i.e., a tie breaker), but only in the rare circumstance where the fiduciary has
determined funds are economically indistinguishable. Pursuant to much disagreement from the public
on this “economically indistinguishable” requirement, the DOL simplified the tie breaker test. In a
situation where a fiduciary is unable to distinguish investment alternatives on the basis of pecuniary
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factors alone, the investments do not have to be identical in each and every way before the tie‐breaker
provision would be available. Rather a fiduciary must consider “reasonably available alternatives with
similar risks.” The increased documentation requirement remains and specific guidelines are provided as
a means to stem abuse. Fiduciaries will be required to document any occurrences where such a tie is
purported to exist, including why the investment was chosen based on the purposes of the plan,
diversification of investments, and the interests of the plan participants and beneficiaries.
Under the proposed rule, an ESG related fund was prohibited as a qualified default investment
alternative (QDIA). The final rule eased up on this blanket prohibition and states that a fund is only
prohibited as a QDIA if its investment objectives, goals, or principal investment strategies include,
consider, or indicate the use of one or more non‐pecuniary factors.

Considerations for Plan Sponsors
 Plan sponsors will want to evaluate steps that will need to be taken to comply with the final rule. For
example, carefully review any changes with your investment advisers or consultants to ensure compliance
and proper direction going forward, update investment policy statements, educate the investment
committee on the changes, and evaluate ESG funds currently offered for compliance.
 Plan sponsors may also want to consider an effective way to communicate to and/or educate plan
participants on the complexity of offering such ESG funds under these guidelines. This type of transparency
will be vital, especially to those plan participants looking for change.
 Plan sponsors should note the increased level of scrutiny by the DOL when it comes to ESG funds and ERISA
covered retirement plans. Caution and extremely careful consideration is advised. Continued diligence is
essential, especially in light of the rise of participant scrutiny and litigation.
 Proper documentation of the fund selection to demonstrate proper analysis and evaluation has always been
important, but even more critical should the decision come to include non‐pecuniary factors.

Ayco may provide tax advice to clients in accordance with its client agreement. Any advice contained in the communication
including attachments and enclosures is intended for the sole use of the addressee and is limited to the facts and
circumstances actually known to the author at the time of this writing. Certain tax matters may require you to consult with
your tax counsel. You should consult with your tax preparer regarding implementation of tax advice.
Any retirement planning information, including, but not limited to, information regarding your retirement account(s),
included in this presentation is for informational and educational purposes only and is provided solely on the basis that it
will not constitute investment or other advice or a recommendation relating to any person’s or plan’s investment or other
decisions, and Ayco is not a fiduciary or advisor with respect to any person or plan by reason of providing the material or
content herein including under the Employee Retirement Income Security Act of 1974, the Internal Revenue Code or
Department of Labor Regulations. Unless Ayco has agreed in writing to provide discretionary investment management
services to your retirement account, you understand that all investment decisions concerning your retirement accounts are
made by you, without any advice or recommendations from Ayco.
The Ayco Company, L.P. (Ayco) may provide tax advice, bill pay and bookkeeping services to its clients. In addition, in its
capacity as an investment adviser, Ayco may prepare reports that reflect a client’s overall investment portfolio and financial
position based on information provided to Ayco by its clients, which Ayco does not certify for accuracy or completeness.
Ayco does not provide attest or compilation services and does not prepare, present, audit, review or examine prospective
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financial information or express any opinion as to the accuracy or validity of that information. Tax advice is provided as part
of Ayco’s comprehensive financial planning services, which are not related to the preparation or presentation of financial
statements. Ayco does not provide accounting advice to its clients.
Goldman Sachs & Co. LLC does not provide accounting or tax advice to its clients, unless explicitly agreed between the client
and Goldman Sachs & Co. LLC. All clients should be aware that tax treatment is subject to change by law, in the future or
retroactively, and clients should consult with their tax advisors regarding any potential strategy, investment or transaction.
Neither Goldman Sachs & Co. LLC nor Ayco provide legal advice to their clients, and all clients should consult with their own
legal advisor regarding any potential strategy, investment, financial plan, estate plan or with respect to their interest in any
employee benefit or retirement plan.
Certain information contained herein is based upon materials provided by third parties. We do not represent that such
information is accurate and complete and it should not be relied upon as such.
Illustrations or projections are based on certain assumptions that we believe are reasonable. If any of these assumptions do
not prove to be true, results are likely to vary substantially from the examples shown herein. These examples are for
illustrative purposes only, do not purport to show actual results, and no representation is being made that any client will or
is likely to achieve the results shown.
Prepared by Compensation & Benefits Policy Research of The Ayco Company, L.P. Ayco is an affiliate of Goldman Sachs &
Co. LLC, and a subsidiary of The Goldman Sachs Group, Inc.
©2020 The Ayco Company L.P., a Goldman Sachs Company. All Rights Reserved.
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