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Telecommuting & State Income Taxation During Covid-19

Telecommuting has become the new “norm” in 2020 as most employees are now working from
home due to the Covid-19 pandemic. State sourcing rules vary state-by-state, and
telecommuting across state lines, in particular, can cause unexpected income tax results for
employees. It is important for employees to be aware of these issues and to keep calendars of
their work and non-work day counts.

The purpose of this memo is to provide a brief overview of some of the income tax issues that
arise from telecommuting. As more specific guidance is needed, TP&R will issue separate
guidance. It is important to consider these issues as employees prepare to make their first and
second quarter state estimated payments to any state with a possible claim to tax. While all
states have postponed their first quarter estimated payments, only about half of states have
postponed second quarter estimated payments, as of the date of this memo.

Throughout this memo, keep in mind that states have the authority to tax either based on
residence (domicile or imputed residence) or based on services performed in a given state (i.e,,
sourcing rules), and telecommuting can impact the analysis in both of these categories, as
discussed below.

State Sourcing

In some cases, telecommuting may have little or no impact on an employee’s income tax
situation. But telecommuting can quickly change an employee’s state tax liability once the
employee starts working from home in a state that is different than the state they usually work in
for their employer. Some of the issues that arise include: whether the employer is required to
change state withholding, which states the employee will need to source income to, whether the
employee will be able to take a credit for tax paid to a nonresident state, and where applicable,
how convenience of the employer rules apply. Another potential issue for employees is whether
the state they are spending time in, perhaps at a vacation or secondary residence, will consider
them to be a resident (discussed further below under statutory residence).

When an employee lives and works in the same state and continues to work from home in that
state, nothing changes with respect to state taxation. But many employees do not live and work
in the same state. In some instances, an employee may live in one state (the resident state of
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domicile) and regularly work in a different state (the nonresident state). If the employee has
started to work from their home in their resident state certain tax issues may arise. For example,
does the employee need to source income to the nonresident state he or she normally works in
while working from home, and if yes, will the resident state provide a credit for tax paid to that
nonresident state? The answer to these questions will depend on whether the nonresident state
has a convenience of the employer rule and whether the resident state has a sourcing
component to its credit for tax paid. Depending on each state’s rules, the employee could end
up being double taxed. This issue should be brought to the attention of TP&R for further
investigation and analysis.

More complex issues may arise if the employee lives in one state (the resident state), regularly
works in a different state (the working nonresident state) and the employee is telecommuting
from yet another state (the third state). This may occur when an employee is telecommuting
from a second home that is located in a state that is different from both the resident state and
working nonresident state. This is discussed below under “Statutory Residents.”

Convenience of the Employer

There are a few states that have what is called a convenience of the employer rule, which
applies to employees that telecommute so as to treat time spent away from the normal office as
if the employee were actually present in the normal office. Generally, these rules require an
employee that is working from home for his or her own convenience to continue to source
income to the state where the employer is located if that is the employee’s primary working
office. Several states have such a rule: Arkansas (as of February 2020, however, the Governor
signed an emergency law effective for tax years on or after January 1, 2021 to provide that a
nonresident is subject to AR tax on income that is allocated to work performed in AR. This effectively
eliminates the convenience of the employer rule for 2021 and after.), Connecticut (for CT
nonresidents domiciled in a state with its own convenience test), New York, Delaware, Nebraska,
and Pennsylvania. There has been some uncertainty as to whether New Jersey imposes a
convenience of the employer rule in practice. But an email from the NJ Division of Taxation
(March 2020) stated that NJ does not impose such rule because it has not been enacted as
part of the New Jersey Gross Income Tax statutes and regulations.

It is uncertain at this time whether any of these states will impose their convenience of the
employer rule on employees that are working from home during this pandemic. Since most of
the convenience of the employer rules apply when an employee is working from home at the
employee’s own behest, as opposed to being required to do so by the employer, there seems to
be a logical argument that an employee working from their home either (1) at the request of the
employer because of the Covid-19 pandemic or (2) due to state stay-at-home orders requiring
that all non-essential businesses close, should have an argument that the convenience rules
should not apply. However, until states provide guidance on this, we may have to assume that
states may impose these rules despite this pandemic.

Thus far, we have seen two states implement convenience of the employer rules as it applies to
employer withholding. Pennsylvania (PA) will continue to require employers to withhold as it
applies to its convenience of the employer test. Massachusetts has issued employer withholding
guidance indicating that a convenience test will be employed while employees are
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telecommuting from a home outside of the state. See the State Telecommuting Charts Related
to Covid-19 for further information. It remains to be seen, for states that ultimately refuse to
budge on these rules, the litigation that may arise from these issues.

Credit for Taxes Paid

Many states allow a taxpayer to take a credit for tax paid to another state, but the credit may
have a sourcing component such that the credit could be limited. If a state allows a credit for tax
paid to another state on income from sources in that state, i.e. income taxed by the other state
irrespective of domicile or residence, a taxpayer could find that they end up in a double tax
situation. Employee taxpayers that are a resident of more than one state or generally work in a
state with a convenience of the employer rule may face double taxation.

e Example of credit with sourcing component

Employee is domiciled in New York and has a home in Connecticut. Because of Covid-19, the
employee has been staying and working from his home in CT. The employee’s 2020
calendar indicates that employee has spent more than 183 days in CT. Since the employee is
a resident of both NY and CT, all of the employee’s income (salary and investment income) is
taxed to both states. While the employee may be able to take a credit in each state for tax
paid on the compensation earned in the other state, neither state will allow a credit for tax
paid on the investment income. The investment income will be subject to both NY and CT
income tax.

e Example of credit with convenience of the employer rule

Employee is domiciled in Virginia and is a nonresident of New York. The employee’s assigned
and primary office is in NY, but the employee travels often as required by his employer. While
employee has an apartment in NY, employee does not spend more than 183 days in NY.
During Covid-19, employee does not want to be in NY so employee works from the VA home.
Because employee is a VA resident, VA will tax all of the employee’s income. NY will tax the
employee’s compensation based on the work days employee spends in NY and also the work
from home days spent in VA since NY has a convenience of the employer rule. Employee will
be double taxed on the VA work from home days because VA'’s credit for tax paid is only
allowed on income derived from sources outside VA.

Statutory Residents

Many states define a resident as an individual domiciled in the state or a person that meets the
state’s statutory definition of implied residence based on sufficient contacts and time spent in
the state. Every individual has one domicile, but an individual can also be a resident of additional
states if the state statutory rule is met. A common statutory resident rule defines a resident as
any individual who has a permanent place of abode in the state and who also spends more than
183 days in the state.

Individuals that are spending time in a non-domicile state, for example, a state where they may
have a second home, need to be aware that they could become a resident of that state for the
year. This would be in addition to their domicile state.
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In some cases, an employee may have chosen to work in a nonresident state because they
wanted to spend time at their second home, be closer to family, or escape their resident state
because it was a hot-spot for the virus. But in other cases an employee may have had to stay in
a particular state due to shutdowns or other travel restrictions. It remains to be seen whether
states that have a day count test for residency will provide any leniency or not as to special
circumstances. We have seen leniency on the federal side with respect to federal income tax
rules that have similar day counts, but at the same time it is important to recognize that many
states are facing budget deficits that Covid-19 has only exacerbated.

Keeping Track of Work and Non-Work Days

Since many employees will be faced with these issues in 2020, it is important that they are
keeping calendars to track their daily whereabouts. For state sourcing rules, work day counts
need to be tracked. For purposes of statutory resident tests, employees also need to track non-
work days as well. This should be done for each and every day since states may come out with
guidance that only apply for the period of time that a state had a shelter-in-place, safer-at-
home, or other order in place due to Covid-19. It should also be noted that some states may
even require that the employer provide certain documentation related to telecommuting orders.

State Guidance

Currently, only a handful of states or cities have issued any guidance on telecommuting due to
Covid-19, and of those states, many of them have only addressed the nexus rules as it relates to
employer withholding obligations. Please refer to the State Telecommuting Charts Related to
Covid-19 to see state guidance that has been issued.

Home Office Expenses

Many employees who are now working from home are asking whether they can deduct the
expenses they incur from having a home office. Prior to 2018, unreimbursed employee business
expenses were a miscellaneous itemized deduction. The enactment of the Tax Cuts and Jobs
Act has disallowed miscellaneous itemized deductions for tax years 2018 through 2025. Even
prior to this law, the ability for an employee to deduct home office expenses was very limited
and generally only applied if the employee worked at home for the convenience of the
employer. This generally could only be met if the employer required the employee to
telecommute and did not make an on-premise office space available for the employee.

Some states may have their own deduction for employee business expenses. For example, PA
allows a deduction for unreimbursed employee business expenses if they are ordinary, actual,
reasonable and necessary. Under current PA law, this deduction would not be available for an
employee who is only working from home temporarily during Covid-19. The PA deduction is only
permitted if the employer requires the employee, as a condition of employment, to maintain a
suitable work area away from the employer's premises, the home office is the employee’s
principal place for performing employment duties and the home office is used regularly to
perform the duties of employment. If the employer provides a suitable work area, or any of the
above requirements are not met, the deduction is not available. For any state that may have a
similar deduction for unreimbursed employee business expenses, the specific state law would
need to be examined.
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Advisory services offered by The Ayco Company, L.P. d/b/a Goldman Sachs Ayco Personal Financial
Management (“Ayco Personal Financial Management” or “Ayco”) and United Capital Financial Advisers, LLC
d/b/a Goldman Sachs Personal Financial Management (“GS PFM”), both registered investment advisers of
Goldman Sachs & Co. LLC (“GS&Co.") and subsidiaries of The Goldman Sachs Group, Inc., a worldwide, full-
service investment banking, broker-dealer, asset management, and financial services organization. Advisory
services are offered through Ayco or GS PFM respectively, and brokerage services are offered through
GS&Co. and Mercer Allied Company, L.P. (a limited purpose broker-dealer), both affiliates of Ayco and
members FINRA/SIPC.

This presentation is for informational and educational purposes only and is not a substitute for individualized
professional advice. The information provided should not be construed as personal financial planning,
investment, tax or legal advice. No investment decisions should be made using this data.

Articles were commissioned and approved by Ayco and/or GS PFM, but may not reflect the institutional
opinions of Goldman Sachs Group, Inc., Goldman Sachs Bank USA or any of their affiliates, subsidiaries or
divisions. Ayco or GS PFM have no obligation to provide any updates or changes to this data. Information is
subject to change without notice.

Any advice contained in the communication including attachments and enclosures is intended for the sole use
of the addressee and is limited to the facts and circumstances actually known to the author at the time of this
writing.

Any retirement planning information, including, but not limited to, information regarding your retirement
account(s), included in this presentation is for informational and educational purposes only and is provided
solely on the basis that it will not constitute investment or other advice or a recommendation relating to any
person’s or plan’s investment or other decisions, and neither Ayco nor GS PFM are a fiduciary or advisor with
respect to any person or plan by reason of providing the material or content herein including under the
Employee Retirement Income Security Act of 1974, the Internal Revenue Code or Department of Labor
Regulations. Unless Ayco or GS PFM has agreed in writing to provide discretionary investment management
services to your retirement account, you understand that all investment decisions concerning your retirement
accounts are made by you, without any advice or recommendations from Ayco or GS PFM.

Ayco and GS PFM make recommendations based on the specific needs and circumstances of each client.
Clients should carefully consider their own investment objectives and never rely on any single chart, graph, or
marketing piece to make decisions. Investing involves risk, and investments may lose value. There are no
investment strategies that guarantee a profit or protect against loss.

In their capacity as investment advisers, Ayco or GS PFM may prepare reports that reflect a client’s overall
investment portfolio and financial position based on information provided to Ayco or GS PFM by their
respective clients, which neither Ayco or GS PFM certifies for accuracy or completeness. Neither Ayco or GS
PFM provide attest or compilation services and they do not prepare, present, audit, review or examine
prospective financial information or express any opinion as to the accuracy or validity of that information.

Ayco may provide tax advice, bill pay and bookkeeping services to their clients in accordance with client
agreements. Tax advice is provided as part of Ayco’s comprehensive financial planning services, which are not
related to the preparation or presentation of financial statements. Ayco does not provide accounting advice to
their clients. Goldman Sachs & Co. LLC does not provide accounting or tax advice to its clients, unless
explicitly agreed between the client and Goldman Sachs & Co. LLC. GS PFM does not provide tax, or
accounting advice. All clients should be aware that tax treatment is subject to change by law, in the future or
retroactively, and clients should consult with their tax advisors regarding any potential strategy, investment or
transaction. Certain tax matters may require you to consult with your tax counsel. You should consult with your
tax preparer regarding implementation of tax advice.
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Neither Goldman Sachs & Co. LLC, Ayco or GS PFM provide legal advice to their clients, and all clients should
consult with their own legal advisor regarding any potential strategy, investment, financial plan, estate plan or
with respect to their interest in any employee benefit or retirement plan.

Certain information contained herein is based upon materials provided by third parties. We do not represent
that such information is accurate and complete and it should not be relied upon as such.

lllustrations or projections are based on certain assumptions that we believe are reasonable. If any of these
assumptions do not prove to be true, results are likely to vary substantially from the examples shown herein.
These examples are for illustrative purposes only, do not purport to show actual results, and no representation
is being made that any client will or is likely to achieve the results shown.

Trademarks: AycoAnswerLine®, Aycofn®, MoneyinMotion®, and SurvivorSupport® are registered trademarks
of Ayco. These services are provided exclusively by Ayco.

All names, logos, and slogans identifying GS PFM or GS PFM'’s products and services (including, without
limitation, HonestConversations®, MoneyMind®, FinLife®, Financial Control Scorecard®, Live Richlys™, We
Help You Live Richly™, Helping People Live Richly®, One Best Financial Life®, Ideal Life Index®,
GuideCenter®, InvestmentViewfinders™, GS PFM Financial Life Management®, and Financial Years of
FreedomsM) are trademarks and service marks or registered trademarks and service marks of GS PFM or its
affiliates in the United States and/or other countries.

No part of this material may be i) copied, photocopied or duplicated in any form, by any means, or ii)
redistributed without Ayco’s prior consent.

Prepared by Tax Policy & Research of The Ayco Company, L.P and the GS Family Office as applicable.

Additional materials and revisions by © 2021 United Capital Financial Advisers, LLC, a Goldman Sachs
Company. All Rights Reserved.

©2021 The Ayco Company, L.P.,, d/b/a Goldman Sachs Ayco Personal Financial Management. All Rights

Reserved. Brokerage services are offered through Goldman Sachs & Co. LLC and Mercer Allied Company, L.P.
(a limited purpose broker-dealer), both affiliates of Ayco and members FINRA/SIPC.
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